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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of g
W J. SASSER )

Appear ances:
For Appel | ant: W J. Sasser, in pro. per

For Respondent: Israel Rogers, Assistant Counsel

OP1 N1 ON

This appeal is made pursuant to Section 19059 of the Revenue
and Taxation Code from the action of the Franchise Tax Board
denying the clains of W J. Sasser for refund of personal income
tax in the amounts of $50.00, $117.52, $162.79 and $93.66 for the
years 1952, 1953, 1954 and 1955, respectively.

The primary question in this appeal is whether Appellant
W. J. Sasser was a resident of California during the above
mentioned years.

~ Appellant entered mlitary service in 1943; prior to that
time he lived with his parents in California. Upon his honorable
discharge fromthe United States Navy in July of 1946, at Lido
Beach, New York, Appellant hitchhiked across ‘country, pausing in
h'S.IOUFneK to visit his sister in Wsconsin and her husband™s
famly in Kansas. Then he continued on to Tul el ake, California
to see his parents. In Decenmber of that year Appellant secured
enFI oyment with the Western Electric Conpany, working in Kl amath
Fal | s BI%, Eugene and Sprlsgfleld, Cre%fn. The folTow ng _
Novenber he transferred to Washington, D. C., working there unti
Sept enmber of 1648,
Appel lant left the nation's capital, intent upon reaching
Texas. On his way, he again visited his sister in Wsconsin
She prevailed upon Appellant to seek enployment in that area.
After a short-li1ved job as a truck dr|ver,_Ap&gIIant was englo¥ed
in :

by the Radio Corporation of America (RCA) in Novenber, 194. his

job lasted until June of 1950 during which time Appellant worked

In Wlnmette, OCak Park, and St. Charles, Illinois, He Iived at

two different addresses while in QOak Park and had two addresses

in St., Charles. RCAin Illinois refused A?pellant's request to

%Lansff{ to RCA in San Francisco and he lert his job shortly
ereafter.
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_ Appel lant jorneyed to California hoping to interest friends
in going to Alaska and homesteading land with him This plan was
not successful, however, and so after visiting Wsconsin again,
he was enployed by RCA in San Francisco. This job lasted from
|ate July to Novenber of 1950. Thereafter, Appellant attended a
trade school in San Francisco for a short tine.

Early in 1951 _Af)pellant ‘again visited Wsconsin where he
purchased an autonobile for his father. This car was registered
in Appellant's nane; however, because his father was receiving

ol d age benefits and was |imted in the amount of property he
could own. In April Appellant was hired ny_ the United States
tavy as a civilian Radio Oficer in the Mlitary Sea Transportation
Service, Pacific (MSTSP), and was assigned to a ship then docked
in Cakland, California. As Radio Officer, Appellant was required
to remain on board ship from&g&:00 AM to 5:00 P.M. during all
stays in port, with Saturdays, Sundays and holidays excepted.

Fe Wwas permtted to |leave his enployment in any United States
oort.

Begi nning on April 23, Appellant made a series of four
voyages in the Pacific, returning, in each case, to Cakland. OCn
Novermber 12, 1951, he was laid off for a short tine which he
spent visiting his brother in Chico, visiting his parents in
Tulelake and traveling in Oregon.

. tehired in February 1952, Appellant was sent to join a ship
in Seattle, Washington.” He made one voyage to Al aska and was

t hen assigned another ship in Seattle which went to the Oient,
returning to San Francisco. There followed a series of voyages
to the Orient and one cruise circummavigating the globe, all of
~kich termnated in san Francisco.

I n arch 1953, Appellant was assigned to another ship and
thereafter spent very little time in California, making only
occasional stops in the Bay area. During that year he acquired
a house and lot in Oregon. On January 10, 1955, Appellant flew
to the Orient under contract to spend a year on vessels in the
Far East for the " estern Pacific division of the Mlitary Sea
Transportation Service. He returned to the United States in
February of 1956 as Radi 0 officer on & ship bound for Seattle.

Appel  ant remained unmarried during the period under review
znd nost of his time in California was spent visiting famly and
friends. He spent a total of four nonths here during 1952, three
months in 1953, one nonth in 1954 and ten days in 1955. pel | ant
spent more tine in California than any other "state although it
was a mnority of the total time spent ashore, including time
spent 1 n foreifn countri es.
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_ pellant's brother, who is a certified public accountant,
filed federal income tax returns for himwth the District
Erector in San Francisco for the years 1951 through 1955.
Appel | ant had bank accounts in California and |llinois. The car
Appel 'ant had given his father was registered in California and
Appel lant had a California driver's license. However, during his
travel s, Appellant also acquired driver's licenses in Oegon
V%scon3|n and Illinois. %ppellant owned no property in this
state.

Appel lant did not file California personal income tax
returns forthe years in question. In 1955 one of Respondent's
agents informed Appellant that he was not a resident of this
state durlng the year 1952. Upon further investigation, however
Respondent determ ned t hat Aggellant was a resident during the
years on appeal, including 1952, and issued the assessnenis here
under review. After these assessnents had beconme final Appellant
began paying themoff in installnents of $50 each. The first two
payments were received by Respondent »n February 2, 1960, and
March 15, 1960, respectively. Respondent applied the first pay-
ment to extinguish Appellant's 1952 assessment and each subse-

uent paynment was credited against the ol dest unpaid assessnent.
2ppe||ant filed a claimfor refund of the amunts so paid on
April 18, 1961.

~Section 17013 of the Revenue and Taxation Code (now 17014)
provides that every individual who is in this state for other
than a tenporarx or transitory purpose or who is domciled here
and is outside the state for a tenporary or transitory ﬂurpose,
is a resident. W have no hesitation in finding that the tine
Appel lant spent in this state, between voyages, was for a
temporary or transitory purpose. However, the Franchise Tax
Board contends that Appellant was domciled in this state, in
whi ch case he nust be considered a resident unless his absences
were for other than a tenporary or transitory purpose

The Franchise Tax Board's regulations define domcile as the
pl ace where an individual has his true, fixed, permnent hone
and to which place he has an intention to return whenever absent.
It is further defined as the place where an individual has fixed
his habitation and has a permanent residence w thout any present
intention of permanently removing therefrom An individual can
have but one domcile at any one time and once he acquires anot her
el sewhere.  (Cal. Admn. Code, Tit. 18, Reg. 17013-17015(c) [now
Reg. 17014-17016(c)1.)

. Aﬁpellant contends that he was a resident of I
Since he was not present in that state durln? the per
appeal, we infer that Appellant, who is not frained .
|R?ended to say that he was donmiciled in Illinois. W nust reject
this contention.
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There is no proof that Appellant ever established a fixed,
permanent home in Illinois or that he intended to remain there
Indefinitely. Indeed, Appellant's whole existence, fromthe tine
he was discharged fromthe service, seens to be characterized by
its i nper manence and lack of real ties to any one place. During
the less than two years spent in Illinois, “Appellant lived in
three different comunities and had at |east five different _
addresses.  There is nothing in the record to support a conclusion
that he was domciled there, Since Appellant was domciled here
prior to his entry into the war and it appears. that he never _
acquired a domicile el sewhere, he remained domciled in California
t hroughout his travels.

W are of the opinion, however, that Appellant's absences
fromthis state during the years on appeal were for other than a
temporary or transitory purpose. In becoming a Radio Officer
wi th 1STSP, Appel | ant enmbarked upon a career that took him away
from California for substantial periods of tige. H's ship assign-
nents were dictated by the needs of 197sP. Since his engagement
as a Radio Oficer was for an indefinite period of time, it is
reasonable to believe that he intended to remain in. that enploy-
ment as a career or at |least for several years, going wherever
his job took him As suggested by the dimnishing anounts of
time spent in California, Appellant did not seek work which would
permt regular visits here. The fact that he voluntarily con-
tracted to work a full year in the Far EZast supports the opP05|te
conclusion. It is clear that_ApﬁeIIant intended to return to
this state only when, as and if his enployment brought him here,.

~Wile the amount of time spent in California is not controll-
ing in itself, weare inpressed by the short, irregular periods
involved here, particularly in the last two years on appeal, An
additional factor is the lack of any substantial ties wth this
state. Wile Appellant's parents and a brother lived here, his
visits to see them were dictated by his circunstances. . Appellant
made no apparent effort to remain Close to them Certainly they
do not assune the significance that a wife or children |iving
here would. The filing of federal income tax returns in San
Francisco was merely a matter of convenience for Appellant's
brother, who made out the returns while Agpellant was at sea.
The only property Apgeljant ovmed Was in Oregon. He owned no
property and had no business connections here. None of his incone
was earned here. H's California bank account was maintained wth
the Bank of Anerica because of its international connections. On
the record before us, we are conpelled to conclude that _
Aﬁpellant's purpose in absenting himself from California during
the years on afﬁeal was nore than nerely tenporary or transitor

. y
in nature and e.

at he was therefore not "a resident of this stat

_ As previously noted, Appellant paid the assessments in $50
installments, the first reaching the Franchise Tax Board on
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February 2, 1960, and the next on March 15 of that year. Respond-
ent contends that since %?pellant did not file any claimfor ;
refund until April 24, 1961, nore than a year after the |ast

date above, his claimis barred by the statute of limtations as:
to those two installnments. W nust agree.

The relevant portion of Section 19053 of the Revenue and
Taxation Code requires that a claimfor refund nust be filed
Wi thin tone year fromthe date of overpayment." It is clear
that since Appellant was not a California resident, every paynEnt
he made was an "overpayment." W are conpelled to conclude that
the clear, unanbi guous |anguage of the statute will permt but
one result. |If Appellant 1s to be given a refund of the over-
paynents he nmade on Februar¥ 2 and 15, 1960, he nust neet the
requirenents laid down by the Legislature, that is he nust have
filed a claimor clainms Tor those anpunts within one year from
the date of the overpaynents. This he did not do.

_Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

I T 1S HEREBY ORLERED, ADJUDGED Ak DECREED, pursuant to
Section 190¢0 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board denying the clainms of W.J. Sasser for
refund of personal incone tax in the amounts of $50.00, $117.52,
$162.79 and $93.66 for the years 1952, 1953, 1954 and 1955
respectively, be sustained wth resgect to Appellant's first two

payments in the total amount of $100, and reversed in all other
respects.

Done at Sacramento, California, this 5th day of Novenber,
1963, by the State Board of Equalization

John W Lynch , Chai rman
Paul R Leake , Menber
Geo. R Reilly , Member

, Menmber

, Menber

ATTEST: __H. F. Freeman , Executive
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